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This paper focuses on the Temporary Employment Services (TESs) industry in South Africa. 
The TES system involves three parties to an employment contract, namely: the client, TES and 
the employee. In this type of employment relationship the TES recruits the employees in order to 
make them available to work for the client. In terms of the Labour Relations Act 66 of 1995, the 
TES is the employer of the employee even though the employee works for and is controlled by 
the client. 
The Labour Relations Act 66 of 1995 provided little protection for employees in this type of 
employment relationship. The Labour Relations Act was amended in 2012. Some of the 
amendments in the Act affected TESs. The amendments with regards to TESs were aimed at 
providing better protection for these employees in order to prevent the abuse of TES employees. 
In August 2014 the Employment Services Act 4 of 2014, came into force. The act regulates the 
employment services in the republic, this includes TES.  
There are many problems associated with the TESs practice such as low wages and lack of 
protection from unfair dismissals. These problems amongst others have been the reason why 
some people are opposed to the use of TESs. Trade union (including COSATU) have called for 
the ban of the practice as they viewed it to be similar to slavery. 
In 2007 the Namibian government banned the TESs practice as the practice was seen as being 
similar to slavery. This ban was however later uplifted by the Namibian Supreme Court which 
held that that banning the practice infringed on the TESs’ right to freedom of trade or 
occupation. Namibia will be discussed in this dissertation as a guideline to whether a ban would 
be an effective solution to the problems associated with the TESs industry and whether a ban 
would be constitutional.    
This thesis examines the effect that the Employment Services Act and Labour Relations Act will 
have on the TES industry. It identifies the problems associated with the labour broking practice 
and examines whether the above mentioned legislation acts as solutions for these problems. The 






BCEA  - Basic Conditions of Employment Act. 
COIDA - Compensation for Occupational Injuries and Diseases Act. 
ESA  - Employment Services Act. 
ILO  - International Labour Organisation. 
LRA  - Labour Relations Act. 
LRAA  - Labour Relations Amendment Act 
OHSA  - Occupational Health and Safety Act. 
SWANLA - South West Africa Native Labour Association 
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CHAPTER 1 - INTRODUCTION  
1.1 Introduction 
Sipho1 is a cleaner at Save Right, one of the leading supermarkets in Durban. He has been 
working at the supermarket for over two years now. Sipho was assigned to the job by 
Quickclean, a company that provides cleaners to businesses. Even though Sipho works at Save 
Right, his salary is paid by Quickclean. 
One day Sipho arrives at work to be told that he will no longer be working at the supermarket. 
The reason for this is that the supermarket has now decided that the cashiers will take on the duty 
of cleaning the shop. He immediately contacts Quickclean to complain that he has been unfairly 
dismissed. However, the manager at Quickclean informs him that he has not been dismissed as 
he is an employee of Quickclean and is still on the books of the company. To date Sipho has not 
been assigned to a new job and has not received a salary for over 5 months. This is but one 
example of the type of problems that arise in the TES industry.  
The use of Temporary Employment Services (TESs), also known as labour brokers, is a practice 
that involves three parties to an employment relationship.2 These three parties are the TES, the 
client and the employee. In such a relationship, the TES procures employees to carry out a 
service for the client.3 This is a controversial employment relationship because employment 
relationships usually involve two parties, namely, the employer and the employee. In this 
arrangement the TES is regarded as the employer of the employees, even though they work for 
the client and on the client’s premises.4  
Previously the practice was provided for in the Labour Relations Act (LRA)5.  However, there 
was very little protection afforded to employees in this kind of employment relationship.6 The 
                                                          
1 This represents a hypothetical situation to introduce the topic 
2 Van Eck B.P.S. “Temporary Employment Services (labour brokers) in South Africa and Namibia.” (2010) 13(1) PER 
107 pg.108 
3 Van Eck (see note 2) pg108.  
4 Section 198A (2) of the LRA 66 of 1995. 
5 Labour Relations Act 66 of 1995  
6 Tshoose C, Tsweledi B “A Critique of protection afforded to nonstandard workers in temporary employment 




lack of regulation of the TES industry led to employees being exploited by the client or the TES.7 
Employees did not enjoy many of the employment rights which standard type employees were 
entitled to, such as the right to security of employment.8 The other challenge associated with the 
use of TES was the fact that employees of the TES could not effectively exercise their right to 
join a trade union.9 This lead to the client and the labour broker being able to avoid their 
obligation towards the employees.10  
The Labour Relations Act11 and Employment Services Act12 both provide protection for 
employees in TES employment relationships. The Labour Relations Amendment Act (LRAA)13 
now provides protection for employees of the TES. The LRAA now provides a new definition of 
a TES. In terms of the LRAA, there are situations where the client will be deemed to be the 
employer of the TESs’ employees.14 The client will be deemed to be the employer of the 
employees where the work being performed by the employees for the client is not 
temporary.15The Act further provides that employees may take legal action against both the TES 
and the client as they are jointly and severally liable for the failure to comply with provisions in 
the BCEA16, collective agreements, and arbitration awards.17  
The Employment Services Act (ESA)18 aims to increase job opportunities for work seekers by 
providing a public employment service.19 The ESA20 also affords protection to employees of 
labour brokers by providing that all private employment services must be registered.21 This will 
help reduce the abuse associated with the TES practice because TESs will not be able to carry on 
                                                          
7 Ibid pg. 335. 
8 Cohen T. “The effect of the Labour Relations Amendment Bill 2012 on non-standard employment relationships” 
(2014) 35 ILJ 2601 pg.2607. 
9Bote A “The history of labour hire in Namibia: A lesson to South Africa.” (2013) 16(1) PER 506 pg. 525. 
10 Tshoose C, (see note 6) pg.339. 
11 66 of 1995. 
12 4 of 2014. 
13 6 of 2014. 
14 Section 198A (3(b)) of the Labour Relations Act 66 of 1995. 
15 Section 198A (3)(b) of the Labour Relations Act 66 of 1995.  
16 75 OF 1997 
17 Section 198(4A)(a) of the Labour Relations Act.  
18 4 of 2014 
19 Preamble of the Employment Services Act 4 of 2012. 
20 4 of 2012. 




business if they are not registered. The minister is given the power to revoke the licence of TESs 
who contravene the provisions of the ESA22 and other labour legislation.23 This provision will 
act as a deterrent to TESs from contravening provisions of the LRA24 and infringing employees’ 
rights. The ESA also seeks to stop the commoditization of labour, by prohibiting private 
employment servicers from charging work seekers a fee.25  
The question is, however, whether this legislation goes far enough in protecting employees’ 
rights. There are however many perceived problems that are expected despite these enactments. 
One of them is that the Labour Relations Amendment Act (LRAA)26, does not extend joint and 
several liability to matters in respect of unfair dismissal and unfair labour practices.27  Another 
perceived problem that arises from the legislation is the meaning of the word “deemed” in s198A 
(3) (b), which provides that under certain circumstances the employees will be “deemed” to be 
the employees of the client. This and other problems and loopholes will be discussed in later 
chapters. 
The use of TES’s has not been supported by all, this is evidenced by a call for the ban of the 
practice by many, including the Congress of South African Trade Unions (COSATU).28 This is 
because there have been many problems associated with the TES practice, such as the 
exploitation of employees, low wages received by these employees, and lack of protection 
against unfair dismissals. This dissertation looks at the option of an overall ban to determine 
whether it would be an effective solution to the problems associated with the use of TESs. In 
considering this question, the position in Namibia regarding the re-legalisation of the practice 
will be explored. 
                                                          
22 4 of 2012. 
23 Section 18(1) of Employment Services Act 4 of 2014. 
24 66 of 1995. 
25 Section 15(1) of Employment Services Act 4 of 2014. 
26 6 of 2014. 
27 Van Eck B.P.S “Regulated flexibility and the Labour Relations Amendment Bill of 2012” (2013) De Jure 600 pg. 
606.  
28 http://www.retrenchmentassist.co.za/index.php/ra-newsletters/107-labour-brokering-temporary-employment-




 In Namibia the use of TESs was banned through s128 of the Namibian Labour Act.29. In the 
case of African Personnel Services v Government of Namibia30, The Namibian Supreme Court 
dealt with the issue of the constitutionality of such a ban of the practice in the country. The 
Supreme Court of Namibia held that s128 was unconstitutional as it infringed TESs’ right to 
freedom of trade and occupation, as provided for in the Namibian Constitution.31 The above 
mentioned judgement, Namibian labour law and other foreign law and international law will be 
considered in order to determine whether the courts in South African would find that an absolute 
ban is constitutional. 
This dissertation will critically examine the TESs industry in South Africa. It will look at how 
the LRAA and ESA will affect the TESs practice in South Africa. The aim of the dissertation is 
also to determine whether the new legislation goes far enough to protect vulnerable workers in 
the TESs employment relationship.  
This research is motivated by the great debate that the TESs industry has caused. There is an 
ongoing debate between the unions and the employer organisations about whether the TESs 
practice should be banned or not. It is therefore important to find an effective solution to the 
problems surrounding the TESs industry. 
1.2 Research question 
The research questions of this dissertation are: How does the LRAA and ESA affect temporary 
employment services in South Africa and do these statutes go far enough in protecting the 
employees in a TES employment relationships?  
In answering the above mentioned questions, the dissertation will also discuss the problems 
associated with the industry and it will consider whether an absolute ban would be an effective 
solution to the problems surrounding the industry.   
                                                          
29 Van Eck BPS “Temporary Employment Services (labour Brokers) in South Africa and Namibia” (2010) 13(2) PER 
107 pg.112. 
30 Africa Personnel Services (Pty) Ltd v Government of Republic of Namibia and Others (2011) 32 ILJ 205(Nms). 




The objectives of the dissertation are to provide recommendations to the problems associated 
with the TESs industry. 
1.3. Research methodology 
The research method that will be used in this dissertation is desktop research. The dissertation 
will analyse the LRA32, LRAA33 and the ESA34. The dissertation will also discuss a variety of 
cases dealing with the statutory provisions pertaining to TESs, including the interpretation of the 
new LRAA provisions and Namibian cases dealing with the question of the constitutionality of 
an absolute ban of TESs. Material from various journal articles which discuss TESs will also be 
discussed in this dissertation. 
This dissertation will also look at foreign law and international law in order to establish possible 
solutions to the problems surrounding the TESs industry. The paper will focus particularly on 
Namibian law and the reasons for the re-legalisation of the TESs industry in that country. The 
reason why Namibia is a significant focus, is because it has a similar judicial system to South 
Africa. The country also has case law that specifically deals with the issue of a ban of the use of 
TESs. In conducting this dissertation it is also necessary to look at the ILO and the conventions 
that pertain to the TESs industry. This will be done to determine whether South African law 
regulating TESs is consistent with that of international standards.  
1.4 Chapter outline  
Chapter one has provided a brief overview of the topic including the methodology used in the 
completion of this dissertation.  
Chapter two will discuss the history of TESs in South Africa as well as the previous position in 
South Africa regarding the TESs practice. The chapter will also look at the developments leading 
to the amendments of the LRA and the promulgation of the ESA. The effect of the amendments 
and ESA will not be discussed in this chapter but will be discussed in Chapter three. Chapter two 
                                                          
32 66 of 1995. 
33 6 of 2014. 




will also outline the problems associated with the TESs industry. It will look at the disadvantages 
that employees in these employment relationships are faced with. 
Chapter three discusses the LRAA and ESA. It examines what effect the two pieces of legislation 
have on the TESs industry. The chapter specifically focuses on s198A of the LRAA and how 
different it is to the previous version of the Act. 
Chapter four will discuss the possible issues that may arise from the new legislation. This chapter 
examines the loopholes in the legislation and the problems that may arise in interpreting the 
legislation. The chapter also discusses whether the new legislation goes far enough in protecting 
employees in the TESs employment relationship. The chapter critically examines the 
amendments and ESA to see if they provide an effective way of protecting the employee’s rights.  
Chapter five discusses the recognition of TESs in other jurisdictions. The chapter focuses on 
Namibia and the country’s transition from an absolute ban on the TESs industry to re-legalisation 
of the industry. The chapter also discusses the law in the United Kingdom and the ILO 
conventions pertaining TESs; this is done in order to establish whether South Africa meets the 
international standards in regards to TESs35. Furthermore the chapter examines whether a ban 
would be an effective solution with regards to the problems associated with the TESs practice. 
The arguments put forward for the absolute ban of the TESs industry will be analysed. In 
answering this question, the chapter will discuss the reasons behind Namibia’s re-legalisation of 
the TESs practice. This is done to establish whether a ban would be an effective solution to the 
problems associated with the practice. 
Chapter six is the conclusion. It provides a brief summary of the points in the previous chapters. 
This chapter will also provide the author’s view on the topic. The chapter also discusses a 
possible way forward with regards to TESs in South Africa.  
 
 
                                                          





CHAPTER 2- HISTORY, PREVIOUS POSITION AND PROBLEMS ASSOCIATED 
WITH THE PRACTICE  
2.1. Introduction  
The TESs industry has been in existence for many years in South Africa. The industry was only 
regulated for the first time in the LRA of 1956.36 The definition of a “TES” has remained 
substantially the same since the LRA of 1956 up till the Amendment Act of 2014.37  
There have been many problems associated with the TESs industry. Some of the problems 
associated with the industry are low wages38 and the lack of protection for TES employees 
against unfair dismissal.39 These problems and others will be discussed in greater detail in this 
chapter. 
The problems associated with the labour broking industry has led to many calling for the ban of 
the TESs industry. The Confederation of South African Trade Unions is one of the organisations 
that has called for the ban of the practice.40  
In order to attempt to solve the problems associated with the practice, the legislature proposed a 
number of amendments to the LRA41 which were aimed at addressing the issues associated with 
the TESs practice.42 
This chapter provides a brief history of the TESs practice in South Africa and the previous 
position regarding TESs (before the Amendment Act). The problems associated with the practice 
will also be discussed. 
                                                          
36 Bote A. “Answers to Questions: A Critical Analysis of the Amendments to the Labour Relations Act 66 of 1995 
with Regard to Labour Broking.” (2014) 26 SA MERC LJ 110 pg.110. 
37 Ibid.  
38 Harvey S. “Labour Brokers and Workers Rights; can they co-exist” (2011) SALJ 100 pg.107. 
39 Van Eck B.P.S. 109. 
40 Bote A. “The History of Labour Hire in Namibia; a Lesson for South Africa” (2013) 16(1) PER 505 pg.507. 
41 66 of 1995. 
42 Bote A “A comparative study on the regulation of Labour brokers in SA and Namibia in light of recent legislative 




2.2. History of Temporary Employment Services in South Africa  
Temporary Employment Services have been in practice since the early 1900s.43 Section 1(3) of 
the LRA OF 1956, provided that “an agency is any person, who for reward procures services of 
workers to perform work for clients and for which service such persons are remunerated by the 
agent”.44  
After the country’s first democratic election, a ministerial task team compiled an explanatory 
memorandum in preparation for the LRA of 1995.45 The definition of a “labour broker”46 in the 
LRA of 1956, and was adopted in the LRAA of 1995.47The LRA of 1995 however changed the 
wording of the definition by adopting the term “Temporary Employment Service” in place of the 
term “agency”. According to s198(1) of the LRA  “a Temporary Employment Service is any 
person, who for reward procures for or provides for the client other persons who render services 
or perform work for the client, and are remunerated by the TES”.48  The LRA of 1995 further 
provided that the TES would be regarded as the employer where the TES had procured that 
person’s services for the client.49  
The TES practice has not however been accepted by all. There has been a call for the ban of the 
practice by mostly trade unions. In March 2012 there was a march by COSATU protesting 
against the use of TESs.50 COSATU argued that the use of TESs was immoral because it reduced 
the human dignity of the TES employees.51 These objections lead to the National Economic 
Development Labour Council (NEDLAC) considering the need to amend the labour legislation 
at the time.52  
                                                          
43 Bote A. “Answers to questions: A critical analysis of the amendments to the Labour Relations Act 66 of 1995 with 
regard to labour broking.” (2014) 26 SA MERC LJ 110 pg.110. 
44 Ibid. pg.61.   
45 Ibid pg.61.  
46 Also known as a temporary employment service. 
47 Bote (see note 43) pg. 110. 
48 Section 198(1) of the LRA 66 of 1995. 
49 Van Eck S. “Revisiting Agency Work in Namibia and South Africa: Any Lessons from Decent Work Agenda and 
Flexicurity Approach” (2014) 30(1) International Journal of Comparative Labour Law” 49 pg.61. 
50 Bote A. “The History of Labour Hire in Namibia; a Lesson for South Africa” (2013) 16(1) PER 505 pg.507. 
51 Van Eck BPS “Temporary Employment Services (Labour Brokers) in South Africa and Namibia” (2010) 13(2) PER 
107 pg.118. 




Initially the Minister of Labour was in favour of the ban on TES.53 However after considering 
the Regulatory Impact Assessment report which indicated that an absolute ban of the industry 
would have negative impact on the country’s labour market, the Minister’s point of view later 
changed to one of strict regulation of the industry rather than an absolute ban.54 It is evident that 
the government has supported the latter approach as there has been amendments to the LRA of 
1995 and the enactment of ESA which aim to provide better protection for TES employees. 
In 2010 the Minister of Labour at the time proposed amendments that would affect the TES 
industry.55 The Minister’s proposal was that all temporary employment should be deemed 
permanent, unless the employer could provide reasons why the employment should be 
temporary.56 One of the other proposed amendments made by the minister was the amendment of 
the definition of employee in the LRA.57 It was proposed that only workers who worked on the 
employer’s premises, who were under the direct supervision of the employer should be regarded 
as employees for the purposes of the LRA.58 This would mean that TES employees would no 
longer be afforded protection under the Act59, as they would no longer be regarded as employees. 
A Regulatory Impact Assessment of the Amendment Bill was requested by cabinet.60 The 
purpose of the assessment was to identify the possible impact that the amendments would have 
on the labour market.61 The assessment indicated that the above mentioned amendments would 
have negative consequences on the economy and the labour market.62  The reasoning was that 
the amendments reduced the flexibility enjoyed by the clients and as a result clients would no 
                                                          
53 Ibid pg.119. 
54 Ibid pg.119.   
55  Bote (see note 43) pg.113 
56 Ibid.  
57 Ibid pg.114. 
58 Ibid pg.114. 
59 Labour Relations Act 66 of 1995. 
60 Bote (see note 43) pg.114. 
61 ibid pg. 114. 
62 Benjamin P, et al “Regulatory Impact Assessment of Selected Provisions of the: Labour Relations Amendment Bill 
2010, Basic Conditions of Employment Amendment Bill 2010, Employment Equity Amendment Bill 2010 and 





longer want to make use of TESs.63 After considering assessment the proposed amendments 
were withdrawn and redrafted.64   
In March 2012 new proposals were put forward.65 These proposals were accepted by cabinet and 
resulted in the amendment of the LRA.66 
2.3.  Previous legal position  
Section 198 of the LRA67 of 1995 governed the TES industry before s198A of the LRAA68 came 
into effect. In terms of the LRA69, a TES was defined as “any person who for reward, procures 
for or provides to a client other persons; 
(a) who render services to, or perform work for the client ;and 
(b) who are remunerated by the TES”.70  
The definition of a TES above, creates two contracts; one being a commercial contract between 
the client and the TES, and the other being an employment contract between the employee and 
the TES.71 There is no contractual relationship between the client and employee. 72  
In terms of s 198 of LRA of 1995, the TES was considered to be the employer of the employees 
procured by the TES to work for the client.73 The TES paid the salaries of the employees but the 
employees worked under the control of the client. Considering the TES to be the employer is the 
cause of many of the problems associated with the TES system.  
                                                          
63 Ibid pg. 34-40. 
64 Ibid pg. 114. 
65 Bote A “A comparative study on the regulation of labour brokers in SA and Namibia in light of recent legislative 
developments” (2015) SALJ 100 pg.108. 
66 Ibid pg. 114. 
67 66 of 1995. 
68 6 of 2014. 
69 66 of 1995. 
70 Section 198(1) of the Labour Relations Act.66 of 1995. 
71 Bote A (see note 43) pg.104.  
72 Van Eck BPS “Temporary employment services (Labour Brokers) in South Africa and Namibia” (2010) 13(2) 
PER 107 pg.108. 
 




Little protection was afforded to employees of the TES under the previous version of the LRA.  
Although s198 provided that the client and TES were jointly and severally liable for the failure to 
comply with collective agreements, arbitration awards and provisions in the BCEA74 or Wage 
Act75 , the liability was limited to where the failure was by the TES.76 This means that liability 
only arose where there was non-compliance on the part of the TES only, and no liability arose 
where there was non-compliance ( with collective agreements, arbitration awards and provisions 
in the BCEA77 or Wage Act78 ) and the committal of unfair labour practices by the client.79As a 
result the client was able to demand that the employee be removed from the premises at any time 
without having to worry about legal consequences, such as an action for unfair dismissal or an 
action for unfair discrimination. There is case law to support this contention which shall now be 
discussed.  
In the case of April v Workforce Group Holdings (Pty) ltd t/a80the TES employee was unfairly 
dismissed, without the client being held liable. In this case the client indicated to the labour 
broker that it no longer required the services of the employee.81 The labour broker made the 
employee sign a document notifying her that it was her last day at the client’s workplace and that 
her service with the client had been terminated.82 The employee was not given any reason for the 
termination.83 The court held that the action of the client did not amount to dismissal, as the 
client was not the employer.84  
The courts did however come to the rescue of these vulnerable employees in the decision of 
Nape v ITNCS85. In this case the client requested that the employee be removed from the client’s 
premises after the TES employee had forwarded an offensive email to another employee using 
                                                          
74 Act 75 of 1997. 
75 Act 5 of 1957. 
76 Bote A. “A comparative study on the regulation of labour brokers in SA and Namibia in light of recent legislative 
developments” (2015) SALJ 100 pg.103. 
77 Act 75 of 1997. 
78 Act 5 of 1957. 
79 BPS Van Eck “Temporary Employment Services (Labour Brokers) in South Africa and Namibia” (2010) 13(2) PER 
107 pg. 109. 
80 2005 ILJ 2224 (CCMA). 
81 Supra para. 4. 
82 Supra para. 6. 
83 Supra para. 6. 
84 Supra para. 40. 




one of Nissans’ (the client’s) computer. The labour broker removed the employee from the 
client’s premises and did not find alternative employment for the employee. The employee 
thereafter filed an application for unfair dismissal against the labour broker. The labour broker 
argued that it did not dismiss the employee and that it was only following its client’s instructions. 
The court held that it was not up to the labour broker to argue that it was powerless and had to 
comply with the demands of the client.86 The court held that the labour broker had several 
options where the client demanded that the employee be removed without good reason.87 The 
options given by the court were the following;  
a. The labour broker could have approached the court ; 
b. The labour broker may resist the demand by the client; or  
c. The labour broker may enforce an order against the client 88 
 
This judgement has however been criticised as it did not take into account the commercial 
realities of the relationship between the TES and the client.89 The contract between the TES and 
client is of a commercial nature.90 The TES industry is competitive, and each TES aims to 
provide workers to the client at the lower rate than the next TES. The labour broker is not likely 
to want to involve its client in an unfair dismissal dispute or go against the client’s orders to 
remove the TES employee from the client’s premises. 91 Doing so would possibly lead to client 
terminating the commercial contract with the TES, and seeking out another TES to provide 
workers to the client.   
 
2.4. Problems associated with the practice  
It is important to look at the problems that are associated with the TESs industry. 
                                                          
86 Supra para 48. 
87 Supra para 24. 
88 Supra para.77. 
89 http://www.legalcity.net/Index.cfm?fuseaction=magazine.article&ArticleID=2151461 accessed 15/11/2015. 
90 Bote A “A comparative study on the regulation of labour brokers in South Africa and Namibia in light of recent 
legislative developments “(2015) SALJ 100 pg. 104. 




The purpose behind the use of TES’s is to provide for flexibility in the labour market.92 This is 
advantageous to many businesses. Even though the use of TESs is meant to be advantageous, it 
often leads to many problems and may in turn be disadvantageous to the employees in this type 
of employment relationship. Below are some of the problems associated with the triangular 
employment relationship. 
2.4.1 Decent work agenda  
The International Labour Organisation’s (ILO) decent work agenda is a goal set by the ILO for 
member states to provide jobs that are decent and productive, by ensuring that the working 
conditions promote freedom, equality and human dignity.93 The concept of decent work is based 
on the idea that jobs are a source of “dignity, family stability, peace in the community and 
economic growth”.94 The use of TES’s is often regarded as a mechanism for exploitation and an 
obstacle to the goal for the creation of decent work. 95 This is because the TESs employment 
relationship replaces the standard type of employment (which is considered to be secure), with 
an employment relationship with lower wages, less security and little or no employment 
benefits.96 
2.4.2 Temporary Employment Service as the employer 
The LRA holds the TES as the employer of the employees.97 The client is able to make use of 
services of the employees whenever it deems it necessary,98 and incurs little responsibility 
towards the employees.99 The TES is responsible for the employer’s duties and obligations owed 
to the employees. This is problematic as the TES cannot effectively fulfil its duties as the 
employer as they have no control over the work environment which the employees work. This 
means that the TES cannot ensure a safe working environment or ensure that the employees are 
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treated fairly and that other requirements of the BCEA are met. The TES is essentially 
responsible for wages and the administrative burden of hiring someone, as the client has control 
over the employees and the workplace, and therefore controls aspects of the employment 
relationship such as working hours, breaks, safe working environment and equality in the 
workplace.  
2.4.3  Lower wages. 
The TES system is largely focused on providing temporary employees to the client at a lower 
price, than other TESs. The TES seeks to offer its employees to the client at a competitive 
price.100 This is often at the expense of the employees. The wages the employees receive are 
dependent on the price that the labour broker offers its service to the client.101 
Benjamin102 suggest the solution is not a provision that the TES employees should receive the 
same wages as the permanent staff of the client as this fails to take into account the difference in 
skills between the two types of employees.103 He suggests that the labour legislation should 
rather have a requirement that the employer have a rational system that is applied consistently to 
determine remuneration.104 Under this requirement the employer would have to be able to show 
that differentiation is based on a rational and objective criteria.  Another suggestion put forward 
in the assessment is that that the relevant bargaining councils should set minimum wages for 
atypical employees.105  
2.4.4.  Job security 
There is little job security in the triangular employment relationship.106 In terms of the court in 
the case of National Education Health & Allied Workers Union v University of Cape Town & 
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others 107 the Constitutional Court held that the right to fair labour practices includes the right to 
security of employment.108 The court further held that this encompasses the right not to be 
unfairly dismissed.109 Even though the LRA provides for this right in s185, it is one of the rights 
that are infringed in the TES employment relationship, as employees are summarily dismissed at 
the will of the client and TES.  The excuse often used by labour brokers in such situations is that 
the removal of the employee from the client’s premises does not amount to dismissal, as the 
employee is still on the pay roll of the TES and is merely waiting to be assigned to a new 
client.110 The TES system operates on a no work no pay basis.111 This means that the employee 
only receives an income during the periods when they have been assigned to work for a 
particular client.112  During the period of time that an employee waits to be assigned to a client, 
he or she does not perform any work and therefore does not get paid.  This means that during this 
period the employee has no income.113 The argument that the employee is not dismissed and 
remains on the books of the labour broker is therefore problematic as the employees’ conditions 
are identical to that of an unemployed person, as they do not perform any work or receive an 
income.114  
The employment relationship is of an indefinite nature, in the sense that although the contract is 
categorised as being temporary, the TES employees often continue to work on the clients’ 
premises long after the assignment period has come to an end, without being made to sign a new 
contract with new terms. 115 This means that the employee is not informed as to when the 
assignments end. The client often keeps the employee on for a long period of time without 
making the employee a permanent employee.116 This means that experienced workers are 
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retained on a long term basis which exceeds their assignment period, without being afforded the 
protection and benefits that the permanent staff enjoy.117   
The employment contact between the employee and the TES is usually based on the continuation 
of the commercial contact between the labour broker and the client.118  An automatic termination 
clause is usually included in the employment contract of the employee. This clause stipulates that 
upon expiry of the contract with the client then the employment automatically terminates.119  In 
terms of the clause this termination of the employment does not constitute a dismissal.120 This 
means that in such a case the employee is left without a remedy even where the circumstances 
surrounding the termination of the service are unfair.121 This clause contributes to the lack of job 
security associated with the industry.  
The courts have however ruled that these clauses are not permitted. The case of SA Post Office v 
Mampeule122is authority for the principle that parties may not contract out of the requirements 
for fair dismissal as provided for by the LRA.123 In this case the respondent was appointed as the 
Chief Executive Officer of the South African Post Office, he was also appointed as a director.124 
One of the terms of the contract was that should the executive director cease to hold the position 
of the director then his contract of employment terminated automatically.125 The respondent was 
removed from office of the director by a vote by the shareholders and his term as the Chief 
Executive Officer automatically came to an end.126 The court was faced with the question of 
whether the automatic termination of the employment contract amounted to dismissal. The court 
found that the termination of the employment contract by operation of the law amounted to 
dismissal.127 The court found that there was no clear reason given by the client for the suspension 
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of the employee and that this was indicative that the client aimed to avoid the obligations in the 
LRA.128 The court further held that parties may not contract out of the requirements for fair 
dismissal as provided for by the LRA.129 
In terms of s5 (2) (b) and s5 (4) of the LRA, automatic termination clauses are invalid. Section 
5(2) of the LRA provides that no person may prevent an employee from exercising a right 
conferred by the LRA.130 Section 5(4) provides that any provision that limits the provisions in 
ss4 and 5 are invalid.131The court in the case of Chillibush v Johnstone & others132 confirmed 
that an automatic termination clause contravened s5 (2) (b) and s5 (4) and was therefore 
invalid.133 The facts of this case are similar to that of Mampeule.134 The respondent in this case 
was the managing director and a shareholder of the applicant. The shareholders agreement 
provided that should a shareholder cease to be a director or an employee of the company then 
they were obliged to offer to sell his or her shares in the company.135 The court held that an 
agreement that provided for the automatic termination of an employment relationship upon 
occurrence of a certain event was in contravention of s5(2)(b) and s5(4) of the LRA136 and could 
not be accepted.137The court further held that the fact that the respondent was lawfully removed 
as a director did not in turn mean that the company could deprive him of his right to fair labour 
practices.138 
 In the case of Mahlamu v CCMA and others139 the court confirmed that the client and labour 
broker may not contract for automatic termination of employment on the expiry of the 
contract.140 The facts in this case are similar to those of the two above mentioned cases. The 
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applicant in this case was employed as a security officer by a labour broker.141 One of the terms 
of the contract employment was the contract would automatically terminate on expiry of the 
contract or in the event that the client no longer required the services of the employee for 
whatever reason.142 The court held that this clause meant that the security of employment of the 
applicant was entirely dependent on the will of the client.143 In this regard the court found that 
the commissioner had committed a material error of law by regarding the clause to be applicable 
in law.144 The court adopted the approach followed in Mampuele145 by holding that the question 
was whether the automatic termination clause was in line with s5 (2)(b) and s5(4) of the LRA.146 
The court concluded that the automatic termination clause was invalid in terms of s5 (4) of the 
LRA147, and that parties cannot contract out of the protection against unfair dismissal that is 
afforded to the employee.148 
The cases discussed above prove that the automatic termination clauses are regarded as being 
invalid by the courts as they deprive the employee of their right to fair labour practices and their 
right not to be unfairly dismissed. 
2.4.5  Collective bargaining and organisational rights  
The Constitution149 and the LRA150 both provide for the right to freedom of association.151 This 
right means that the employee has a right to join a trade union of their choice and participate in 
the lawful activities of the union. The employees in TES employment relationships are often 
restricted from effectively exercising their right to collective bargaining. Collective bargaining is 
when one or more employers engage with one or more trade unions or employee organisations in 
order to attempt to reach an agreement on issues of mutual concern.152 The employees are also 
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restricted from effectively exercising their right to organise.153 This is their right to join a trade 
union of their choice and participate in lawful union activities. This problem is the result of the 
nature of the triangular relationship. The employees work on the client’s premises and are 
controlled and supervised by the client and not the TES, who is the employer. Harvey154 argues 
that the nature of the relationship creates a disconnection between the employees and employer 
(TES) on the one hand, and the employee and workplace on the other hand.155 The disconnection 
between the TES and employees arises from the fact that the employees do not work on the 
TESs’ premises and has no control over the employees. The disconnection between the 
employees and the workplace arises from the fact that, the employees are often treated 
differently from the other employees on the client’s premises and the employees are unable to 
exercise certain labour rights in the workplace. The right to collective bargaining attaches to the 
workplace, the above mentioned disconnection means that the labour broker employees cannot 
exercise their right to collective bargaining156, as they cannot bargain with their employer (the 
TES) about issues arising in the workplace because the labour broker has no control over the 
workplace.  
Section 23 of the Constitution affords trade unions the right to organise and engage in collective 
bargaining.157 Organisational rights are granted to the trade unions by the employer. 
Organisational rights are granted to trade unions depending on the trade unions level of 
representivity.158 This means that the organisational rights that a trade union will obtain will 
depend on the number of employees in that workplace that it holds as members.  
Trade unions are opposed to the practice because they are unable to recruit such employees. The 
general rule is that only the employer can give organisational rights to the trade union, which the 
trade union can exercise within the employer’s workplace.159 In the case of the TES arrangement 
the trade unions do not have organisational rights in the workplace that the labour broker 
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employees are employed.160 This is because the TES does not have the authority to grant 
organisational rights to be exercised in the client’s workplace. The result of this issue is that the 
TES employees are often left unrepresented. Another factor that contributes to the problem of 
non-representation of the TES employees is the fact that the employees are spread over a number 
of different workplaces.161 There are rarely enough employees at one workplace to provide the 
trade union with sufficient representatives at the workplace to render the trade union eligible for 
any organisational rights that apply to the TES employees.162 The employees also change 
workplaces frequently making it hard for the trade union to locate them.163 
2.4.6  Unfair dismissal and fair labour practices. 
The legal fiction deeming the TES to be the employer of the employees is problematic as it leads 
to the employees not being able to enforce their rights guaranteed in the Constitution and labour 
laws.164 The disconnection between the employer and employee (as discussed above), means that 
the TES, as the employer cannot effectively fulfil its duty to the employee to provide fair labour 
practices as they have no control over the workplace.165 In order to solve this problem, the 
legislation should place a duty on the client to ensure that fair labour practices are complied with 
by introducing a regulatory body that will comply with the legislation. 
Even though s198 provides that the labour broker and client are jointly and severally liable for 
contraventions of collective agreements, contraventions of collective bargaining agreements, 
provisions of the BCEA, and arbitration awards, it is difficult for the employee to get any justice 
in cases where they have been unfairly dismissed because sometimes it is the client who insists 
that the employee be removed from its premises. In such a case the employee cannot lay a 
complaint against the client for the dismissal as the client is not the employer.166 The employee 
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also cannot lay a complaint against the TES as it is not the one who dismissed the employer. This 
leaves the employee with no relief.  
Section 198 of the 1995 LRA provides for joint and several liability for contraventions of 
collective bargaining agreements, provisions of the BCEA, and arbitration awards.167 However 
the section does not provide for joint and several liability in respect of unfair dismissals and 
unfair labour practices committed by the client against the employees of the labour broker.168 
Even though the section provides for joint and several liability for contraventions of collective 
agreements, contraventions of collective bargaining agreements, provisions of the BCEA, and 
arbitration awards this does not provide a speedy remedy for the employee. In cases of such 
contraventions the employee would have to first have to proceed against the labour broker.169 
Where the TES fails to act, the employee can only proceed against the client if they have 
obtained a judgement order against the labour broker.170  This is because the client is not the 
employer of the TES employee and therefore the employee would not be able to bring an action 
directly against the client.171 This is burdensome on the employee as many of these employees do 
not have the resources to pursue all these avenues of redress. 
Due to the fact that the TES is considered to be the employer, the CCMA and the Labour Court 
do not have jurisdiction to consider disputes involving unfair dismissals and unfair labour 
practices between the client and the worker. 172 This is because the CCMA and Labour Court 
deal with disputes between employers and employees, in case of the TESs arrangement the client 
is not the employer of the TES employees and therefore an action cannot be brought against the 
client before the dispute resolution bodies. 
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2.4.7  Disguised employment relationship  
One of the other problems associated with the TES practice is the fact that the client and TES 
often use this employment relationship to disguise the true nature of the employment in order to 
avoid labour legislation.173 One of the ways that the client and the labour broker do this is by 
identifying the employee as an independent contractor.174 By doing so the client and the TES are 
able to avoid consequences of unfairly terminating the employment relationship.175 This is 
because independent contractors are not considered to be employees are therefore not protected 
against unfair dismissal.176 The other reason why clients and TES do this is because it allows 
them to avoid having to fulfil employer responsibilities owed to the employees.  
The Regulatory Impact Assessment Report reported that there were cases where large companies 
had employed their entire workforce through TES.177 This means that the client is able to keep 
on an entire workforce at a lower wages and without being responsible for unfair labour practices 
and unfair dismissals. 
2.5.  Conclusion 
This chapter has discussed the various problems that are associated with the TESs practice. 
Amendments to the LRA178 were introduced by the legislature in 2014 in order to overcome 
some of the problems discussed above.179 The ESA180 was also enacted to regulate employment 
services such as TES. The following chapter will discuss the amendments to the LRA181  that are 
relevant to TESs, and the relevant sections of the ESA182  
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CHAPTER 3- LABOUR RELATIONS AMENDMENTS AND EMPLOYMENT 
SERVICES ACT PROVISIONS.  
3.1.  Background  
In December 2010 the Minister of Labour at the time, published proposals for an amendment of 
the LRA, with the intention of submitting them to the National Economic Development Labour 
Council (NEDLAC).183 
The amendment bill was submitted to the Cabinet Committee in March 2012 and was later 
approved by the cabinet for submission to parliament.184 The bill was however strongly opposed 
by business organisations throughout South Africa as it was believed that the amendments would 
lead to the end of the flexibility that TESs provided.185  
3.2 Amendments  
The following amendments were included in the LRAA186 that affects the TES practice. 
Sections 198A, 198B, 198C and 198D were added to s198 of the 1995 LRA. 187 The provisions 
are aimed at providing protection to atypical employees.188 Section 198A provides for labour 
broker employees. These provisions only apply to employees that earn salaries below the 
threshold determined by the Minister of Labour in section 6(3) of the BCEA.189 The threshold 
amount is R 205 433.30190  
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3.2.1. Organisational rights 
 Organisational rights are granted to the trade unions by the employer. Organisational rights are 
granted to trade unions depending on the trade unions level of representivity.191 This means that 
the organisational rights that a trade union will obtain depends on the number of employees in 
that workplace that it holds as members.  
The following provisions promote the attainment of organisational rights by trade unions seeking 
to represent TES, as TES employees are now considered to be a part of the workforce rather than 
separate from it as was the previous position.192 This means that TES employees will now benefit 
from collective agreements between the trade union and client.193   
Section 21 of the LRA deals with disputes arising from organisational rights. Section 21 was 
amended by adding sub paragraph (v) to s 21 (8) (b). Subsection 21 (8) (b) (v) provides that 
where a dispute arises with regards to the organisational rights, then the commissioner should 
take the composition of the workplace into account, including the degree in which the workforce 
is represented by atypical employees.194 TES employees are included under atypical employees. 
This amendment will affect the trade union’s total representativeness.195 This is because the TES 
employees will also be added to the number of members that the union representing them has as 
a result the number of members that the union has will increase. 
 The TES employees will be able to become members of a trade union and as a result will be 
obliged to pay union fees. The problem that may arise in this regard is that the TESs employees 
work at a particular clients’ workplace for a short period of time and move from one workplace 
to another, depending on where they have been assigned to work. This would mean that the TESs 
employees would have to join a new union if they are assigned to a client whose business falls 
under a different sector than that of the client where the employee previously worked.   
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The addition of ss (12) to s21 provides for the allocation of organisational rights to trade unions 
who wish to represent TES employees. The following sentence has been inserted into s21 (12) in 
order to avoid confusion: “if the trade union seeks to exercise organisational rights in respect 
TES employees, it may seek to do so either on the TES’s premises or the clients’ premise”.196 
The section further provides that if the trade union exercises the organisational rights in the 
workplace of the client then any reference in chapter III to the employers’ premises must be read 
as including the clients’ premises.197 Chapter III discusses collective bargaining and 
organisational rights. This means that the trade union may seek to exercise organisational rights 
in respect of the TES employees from either the client or TES employer depending on where the 
employees are situated. 
The amendments further provide that where a trade union seeks to exercise organisational rights 
in a workplace where there are labour broker employees, then these employees will be 
considered a part of the workforce for purposes of ascertaining the trade unions 
representativeness.198  
Subsection 5 was added to s 22199 in order to provide for the binding effect of arbitration on 
awards made in relation to organisational rights. The sub-section provides that any arbitration 
award made with reference to organisational rights shall be binding on the employer but also any 
third party (such as the client), whose rights may be affected by such an award.200 Section 22 (5) 
(b) further provides that the third party is required to be granted an opportunity to participate in 
the arbitration proceedings.201Section 22 (5) (b) expands the application of arbitration awards to 
also apply to the client even though they are not the employer. This is necessary as the client also 
has control over the TES employees and they work under the client’s supervision.  
The amendments discussed above seek to provide better protection for the TES employees’ 
rights to collective bargaining and organisational rights by allowing easier access to those rights. 
This is done by allowing the union to seek organisational rights in respect of these employees 
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from either the client or the TES.202 The result of this is that the more TES will be able to be 
represented by trade unions and collective agreements between the client and the union will 
apply to them.  
3.2.2 Section 198 Amendments  
The purpose of the amendments to s198 was to reduce the vulnerability of TES employees and 
remove any uncertainty as to the role and duties of the client and TES employer in the 
employment relationship that may exist. 203 The following amendments were made to s198. 
The criterion of what constitutes temporary work in the context of TESs is set out in s198 (1).204 
This is important because the client will be deemed to be the employer of the TES employees 
where the work is found not to be temporary. The section provides two criteria which determine 
whether the employment relationship is a TES arrangement and whether the relationship will be 
governed by s198A of the LRA205. 
The first criterion provides the work must be temporary and the employees must not perform 
work for the client for longer than three months.206 Previously the LRA provided that the 
maximum assignment period for these employees to the client’s workplace was six months, this 
period was however reduced to a three month period.207 The reduction was a result of pressure 
from trade unions to limit the use of labour brokers.208 Bote209 argues that this time period is not 
favourable to the larger labour market.210 He argues that it might destroy the flexibility offered 
by the TESs industry, resulting in clients opting to rather employ fewer employees than use 
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labour brokers in order to save costs and avoid having to be responsible for the labour broker 
employees after the prescribed three month period has come to an end.211  
The second criteria is that the employees may only be provided to the client to temporarily fill 
the position of permanent employees who are not available to perform their work or perform a 
task that falls within a category of temporary work declared by a collective agreement, sectorial 
determination or notice by the Minister of Labour.212 This means that the work will be 
considered temporary where the employee is temporarily filling in for an employee who is absent 
from work or if the type of work done by the TES employee is a type that has been declared 
temporary in terms of legislation. 
The LRAA213 retains the position in the 1995 Act in regards to the identity of the employer. The 
labour broker retains the status of employer in the employment relationship. 214 It is flawed to 
hold the labour broker responsible for the employee’s rights as the labour broker retains very 
little control over the employees after the assignment to the client.215 
Section 198A (3) (b) (i) provides that if the employee does not meet the criteria set out in s198 
(1)216, then the client will be deemed to be the employer of the TES employees, for an indefinite 
period of time.217 This means that the client will be responsible for the employer duties and 
obligations as provided for in the LRA218. The TES employment relationship does not come to 
an end,219 the client merely takes over the employer duties as prescribed in the LRA.220 This is 
controversial as there is no formal transfer of the employees from the TES to the client as per 
s197 of the LRA client. 
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The aim of this provision is to limit the potential exploitation of TES employees by the client.221 
The 1995 LRA deemed the TES to be the employer for the duration of the employment 
relationship; this allowed the client to avoid restrictive labour legislation and employer 
responsibilities.222 The provision prevents the client and the TES employer from making the 
worker work at the client’s workplace for unreasonably long period of time, without making the 
employee a permanent employee of the client.  
s198A (5) provides that where the client is deemed to be the employer, the employee should not 
work under conditions which are less favourable than those of the client’s permanent staff.223 
The client may differentiate between the labour broker employer and its own employee only if 
valid grounds for differentiation can be proven.224 Section 198D (2) provides for these grounds 
for differentiation. Some of the grounds that are listed are the following: 
 Seniority ; 
 Experience ; 
 Period of employment; 
 Merit and quality of work performed.225 
 
Since the TES employees work for the client on a temporary basis the amount of years that they 
have been employed with the client is likely to be shorter than that of the permanent employees 
of the client. This means that labour broker employees are likely to be treated differently. 
 
Sub-sections 4A - 4F were added to s198. These subsections clarify the duties of the client and 
TES.226 Section 198A (4A) (a) pertains to the joint and several liability of the client and the 
labour broker. It provides that the client and TES are jointly and severally liable for failure to 
comply with collective agreements, arbitration awards and provisions in the BCEA. It provides 
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that where the client of a labour broker is jointly and severally liable, the employee may institute 
proceedings against the TES, client or both.227  This changes the previous position where the 
employee could only institute action against the TES and only hold the client liable upon 
obtaining judgement against the TES. Section 198(4A) (b) provides that a labour inspector may 
enforce the provisions of the BCEA against either the client or TES.228 Any order with regards to 
the compliance of the provisions of the BCEA against one of the parties, may be enforced 
against the other. 229  
 Section 198 (4B) requires the TES to provide the employee with a written contract containing all 
the relevant provisions for the assignment to the client.230 This provides TES employees with 
some security, as they have a document that they can rely on should they be unfairly dismissed.  
In terms of s198 (4C), the TES employees may not perform work for the client under terms and 
conditions that are inconsistent with legislation, sectorial determinations and collective 
agreements.231 This provision will act as a deterrent against including terms that are contrary to 
legislation or infringes the rights of employees in the employee’s employment contract. This 
provision also places a duty on the client to provide safe and conducive working conditions for 
the employees of the TES.  
Section 198A (4F) of the LRAA requires that all TES’s be registered in order to conduct 
business as a TES.232 Section198A (4F) the LRAA further provides that non-compliance with the 
registration requirement cannot be used as a defence for non-compliance with s198A.233 
In the past clients avoided having to retain labour broker employees by requesting the removal of 
the employee before the end of the assignment period. Section 198A(4) addresses this issue by 
providing that removal of an employee before the three month period comes to an end in order to 
avoid responsibility, will be deemed to be dismissal.234 This section does not however provide 
                                                          
227 Section 198(4A) (a) of the Labour Relations Amendment Act 6 of 2014. 
228 Section 198(4A) (b) of the Labour Relations Amendment Act 6 of 2014. 
229 Section 4A(c) of the Labour Relations Amendment Act 6 of 2014. 
230 Section 198(4B) of the Labour Relations Amendment Act 6 of 2014. 
231 Section 198(4C) of the Labour Relations Amendment Act 6 of 2014. 
232 Section198A (4F) of the Labour Relations Amendment Act 6 of 2014. 
233 Section 198A (4F) of the Labour Relations Amendment Act 6 of 2014. 




whether the dismissal will be considered to be unfair or which of the two authority figures should 
be held liable.235 Fairness would depend on the facts of each particular case.236  
The court in the case of Kelly Industrial Ltd v CCMA & others237 dealt with this issue. In this 
case the employees of the labour broker received a letter from the labour broker informing them 
that their assignment with the client had been terminated as the project they had been working on 
had been completed, and as a result their employment with the client automatically terminated. 
238 The employees had been paid two weeks’ worth of wages and provided with a form for the 
purposes of claiming from the Unemployment Insurance Fund.239  The employees argued that 
they had been unfairly dismissed as the project had not been completed and there were still 
employees working on the project.240The labour broker on the other hand argued that the 
employees had not been unfairly dismissed as they were still on the books of the labour 
broker.241 
After considering the evidence before it, the court concluded that that there was no evidence to 
support the argument that the project had been completed.242 The court further held that there 
was no evidence to show that the labour broker had taken steps to find alternative employment 
for the employees.243 The court concluded that the facts were indicative of a dismissal244, and 
that the labour broker had attempted to avoid the obligations as employer and consequences of 
unfair dismissal.245 
It is submitted that the court came to the correct decision. This is because the TES employees 
had been assigned to the client for the period of the project and the client and TES terminated the 
assignment before the completion of the project for a reason that was not based on the employees 
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misconduct or operational requirements, as required by s188(1)(a)(i) and s188(1)(a)(b)246 
respectively. This means that the decision would have been different if the project had really 
been completed and this was reason given to the employees for the termination of their contracts. 
This is because the termination of the contracts would have been in accordance with s188 
(1)(a)(ii) as the client would have no longer needed the employees (this is classified as an 
operational requirement). 
The LRAA provides that no provision may be inserted into the employee’s contract of 
employment which is a direct contravention of the other labour legislation.247 This may be 
interpreted to mean that automatic termination clauses may not be included. An automatic 
termination clause is a clause that stipulates that upon the occurrence of a certain event, the 
employment contract automatically comes to an end.248 The above mentioned provision could 
help lower the amount of unfair dismissal cases in the triangular employment relationship as the 
use of automatic termination clauses will be reduced. 
Section 198A (9) provides that the rights granted to the employees in the Amendment Act will be 
effective three months after the commencement of the Act249 for employees that were employed 
prior to the Amendment Act. 250 
The Amendment Act also provides forums within which disputes arising from s198A-C, may be 
referred to.251 Commissioners or Bargaining Councils may deal with the above mentioned 
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3.3. Employment Services Act  
The ESA came into force in August 2014. The ESA is aimed at providing for the establishment 
of a Public Employment Service that “promotes the employment of the youth and vulnerable 
persons”.252 TES employees fall within the category of “vulnerable” persons. The main focus of 
the Act is on Private Employment Agencies.253 The Act defines “Private Employment Agency” 
as any person providing an employment services for gain.254  The term Private Employment 
Agencies is the term used in the Act to refer to TESs and other service providers that provide 
employment services that are not state owned.  
Section 13 of the Act requires that every labour broker be registered.255 After registration a 
certificate is issued confirming that registration was successful.256 
The ESA provides a set of rules regarding conduct of the TES in s14 and s15.257Under these 
sections the TES is prohibited from charging the employee a fee for the allocation of work.258 
This includes deducting a charge from the employees’ salary for such allocation.259 This is in line 
with the ILO as the ILO's Declaration of Philadelphia,260, states that labour is not a 
commodity.261 This is because by not making the employees pay for the assignment the labour 
brokers are not treating the jobs given to the employees as a commodity as the assignments are 
not done in exchange for money, thereby treating the jobs as something that can be bought. 
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The Registrar has the authority to withdraw a particular registration certificate if there is a 
contravention of a provision of the Act.262 The decision to withdraw is however reviewable by 
the labour court.263  
3.4. Conclusion 
The amendments to the LRA264 are expected to have a positive effect on the protection of labour 
broker employees’ rights. The Amendment Act seem to provide better protection to the 
employees in TES employment relationships. The employees’ security of employment is also 
provided for as the amendments explicitly states that the employment must be of a temporary 
nature and prohibits the client or the TES from terminating the contract prematurely in order to 
avoid legislative obligations. This provides certainty as to the duration of the assignment to the 
client.  
The Act is more restrictive than the LRA of 1995, as it explicitly restricts the TES and client 
from acting in a way that infringes the rights of the employees.  
The Employment Services Act265 also has a positive effect on the rights of the employees, as it 
aims to provide better regulation of the practice. The requirement of registration of TES and the 
threat of the revocation of the licence encourages labour brokers to comply with labour 
legislation.  
The following chapter will discuss the loopholes with regard to enforcement of the Act and the 
possible problems with regards to interpretation of the Act that will arise from the amendments 
and the enactment of ESA266. 
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CHAPTER 4: LOOPHOLES IN THE LEGISLATION: DO THE AMENDMENTS GO 
FAR ENOUGH? 
4.1.  Introduction  
The amendments to the LRA and the enactment of ESA are aimed at providing employees in 
TES arrangements with better protection. Although the amendments achieve this there are still a 
number of loopholes in the legislation. This chapter discusses these loopholes. 
4.2. Interpretation of s198A (3)(b) 
Section 198A (3) (b) provides that the client will be deemed to be the employer of the TES 
employee for an indefinite period of time, where the work being performed by the employee is 
found not to be temporary.267 One of the problems with the amendments is the meaning of the 
phrase “the client will be deemed to be the employer” in s198A (3) (b).268 The word “deemed” is 
problematic because it leads to uncertainty as to whether the client becomes the actual employer 
and whether the TES remains a party to the employment contract after the three month period 
has come to an end.269 
According to the rules of interpretation, the literal theory of interpretation is the first point of call 
when interpreting a statute.270 According to this rule, the ordinary meaning of the word will be 
used unless the ordinary meaning would lead to absurdity or ambiguity.271  
The golden rule of interpretation states that the literal meaning of the word will not be used 
where it would lead to the intention of the legislature being circumvented.272 In terms of the 
golden rule the ordinary grammatical or ordinary meaning of the word may be modified as to 
avoid absurdity or inconsistency.273 
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The purposive theory or the mischief rule of interpretation looks at the purpose of the 
legislation.274 This requires the reader to take note of the legislature’s intention. The purposive 
theory requires the consideration of internal and external aids in the legislation in order to 
determine the purpose and objective of the Act.275 The internal aids that can be used are the 
following; the title, preamble, the short title. The external aids that can be used is the 
memorandum. 
It is suggested that there are four possible ways of interpreting s198 (3) (b); 
a. The client is deemed to be the employee only in name, in order to allow the employee to 
be able to exercise the rights granted in terms of the LRA;  
This interpretation is problematic as it would mean that the contract between the client 
and TES continues even though the client is responsible for the obligations in the LRA. 
This is problematic because the TES is unable to meet the obligations in the BCEA as the 
employees are under the supervision of the client. The only purpose of the TES would be  
to pay the employees.  
b. The contract of employment between the labour broker and the employee comes to an 
end, and a new contract of employment is formed between the client and the employee; 
This interpretation is more practical, however it would mean that the contract between the 
client and TES would come to an end as the client would become the employer of the 
employee and therefore there would no longer be a need for the commercial contract 
between the client and TES, which is disadvantageous to the TES.  
c. The contract of employment is automatically transferred from the labour broker to the 
client; 
This interpretation has the same consequence as that discussed in (b). 
                                                          
274 Ibid  




d. The labour broker and the client are both employers of the employee, and both have 
rights and obligations as employers.276 
This interpretation is problematic as it raises the question as to which employer’s 
decision would have more weight in a situation where the two employers decision 
conflict. 
Section 3 (a) of the LRA277 provides that the Act must be interpreted in a manner that accords 
with the primary objectives of the Act.278 Venter279 suggests that a purposive interpretation be 
adopted. The preamble of the Act provides that the purpose of the amendment Act is to provide 
greater protection for workers placed in TESs.280 The above mentioned writer suggests that 
according to the objectives of the act, s198 (3) (b) should be interpreted to mean that the TES 
and client are both the employers of the employee.281 However the client is only the employer for 
purposes of the Act.282 This could be problematic as it could lead to confusion as to who the true 
employer of the employee is, as the client only takes over some of the employer obligations but 
not all of them. As discussed above it would be problematic where the two employers have 
conflicting views on a matter pertaining to the employees.  
The phrase “deemed to be the employer for purposes of the act” in s198A (3) (b) is problematic 
because it means that the client is only responsible for obligations in the LRA.283 This implies 
that the TES would still be considered responsible for obligations in other legislation such as that 
in the BCEA284 and Employment Equity Act285 (EEA). If this were the case, then not much 
would change because the client would still only be jointly and severally liable for 
contraventions of the BCEA286 and EEA.287 
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The interpretation of s 198A (3) (b) (i) has been considered by the Road Freight & Logistics 
Industry bargaining Council and the labour court. 
In the case of Mphirime v Value Logistics Ltd and Another288, the commissioner held that the 
section could not be interpreted in isolation and had to be interpreted as a whole with the 
amendments of s198 and s198A.289 
The commissioner used the “golden rule” of interpretation.290 In terms of this rule the words in a 
statute must be given their ordinary, literal meaning if the words are clear and unambiguous.291 
In interpreting the section the commissioner referred to s3 of the LRA. Section 3 of the LRA 
provides that the provisions of the LRA provisions must be interpreted; 
a. To give effect to the primary objects of the Act; 
b. In compliance with Constitution; and  
c. In compliance with the public international law obligations of the republic.292 
 
The commissioner held that the purpose of the LRA was to advance economic development, 
social justice, labour peace and democratisation of the workplace by the primary objects of the 
LRA.293  
According to the Oxford dictionary, the ordinary meaning of the word “deem” is to consider in a 
specific way.294 Considering the ordinary meaning of the word the commissioner held that the 
word ”deemed” means that the client is now regarded as the employer for purposes of the 
LRA.295 The court held that the main question is who is responsible for the duties and 
obligations.296 In this regard the commissioner found that the section should be interpreted to 
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mean that that the client is awarded duties and obligations for the purposes of the LRA when the 
employee is not performing temporary service, and any claims in terms of the LRA must be 
brought against the client297 
It was further held that the wording does not imply that the employee is transferred to the client 
or that the triangular relationship automatically comes to an end.298 The commissioner came to 
the conclusion that s198A(3)(b)(i) does not give rise to a dual employment relationship, and that 
it was up to the parties to decide what will happen after the shift of liability299.  
This decision means that the client is solely responsible for the obligations and duties in the 
LRA, when it is found that the work done is not temporary.  
The issue of interpretation of s198A (3)(b) was also dealt with by the Labour Court in the case of 
Assign Services (Pty) Ltd v CCMA and others300. In this case the TES (Assign) argued that where 
the “client is deemed to be the employer for the purposes of the Act”, then the TES remains the 
employer of the employee for all other purposes and the client is deemed to be the employer only 
for purposes of the LRA.301 The National Union of Mineworkers of South Africa (NUMSA) who 
was the second respondent in the matter,  argued that for the purposes of the LRA, the employee 
is deemed only be the employee of the client.302  
The court rejected the argument by the TES that the employment relationship was one of a dual 
nature, meaning that both the client and the labour broker are employers of the labour broker 
employee 303 The court found that this argument was misleading, as it suggested that the two 
employment relationships are co-extensive, therefore giving rise to the same rights, duties and 
obligations.304  
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In interpreting s198A (3) (b) (i), Brassey J referred to the case of S v Rosenthal305, where it was 
held that “the effect of the word “deeming” is either to substitute the deemed for the actual or 
argument the actual with the deemed”.306  
Brassey J held that the provision in question was made to operate only for the purposes of the 
LRA, and therefore can be said to serve as an augmentation rather than a substitute.307 This 
meant that the client was held to be an additional employer to the TES. The court held this 
interpretation produces the result that it only operates for the purpose of the LRA.308This means 
that the client is deemed to be the employer for purposes of the LRA, while the contract between 
the labour TES and the employee continues to apply. 
The court further found that there was nothing in s198A (3) (b) that could be taken to mean that 
the contract between the TES and the employee is invalidated.309 It was held that the power 
vested in the client to have control over the employee is a power that is given to the client as a 
representative of the TES, and the power continues to be vested in the TES.310 Therefore if the 
TES terminates the employment relationship with the employee then the source of the power of 
control is lost.311  
The court found that the commissioner erred in finding that the client was deemed to be the sole 
employer of the workers.312 The court further found that the commissioner did not have 
jurisdiction to decide on the question, and the question should rather have been placed before a 
superior court.313 The court therefore set aside the decision of the commissioner.314 
An application for leave of appeal was rejected by Brassey J. The reasons behind the honourable 
judge’s decision were there was no dispute before the court that had concrete application.315 The 
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court found that there was a potential basis for granting leave to appeal under the issue of the 
interpretation of the term “deemed”. However it was held that the case as not the appropriate 
case for the issue.316 
It is submitted that the courts view that the client acts as an agent or representative of the TES is 
incorrect. If this were the case then the two parties should not be held jointly and severally liable 
for contraventions of legislation. In terms of the law of Agency a principal will be held liable for 
the act of his or her agent, where the agent was authorised to act on his behalf.317 This is called 
vicarious liability. If the client is considered to be an agent of the client then the TES should 
rather be held vicarious liable for contraventions by the client.  
The decision to hold that the client is also deemed to be the employer is problematic, because the 
court seems to contradict itself. The court held the view that no person can have two masters,318 
however in the end it held that the client is deemed to be the employer together with the TES for 
purposes of the LRA. The court held that a singular employment relationship is formed. 
However its reasoning is problematic as it later interprets the clause to mean that in exercising 
control over the employee, the client is acting as a representative of the TES. If this were the case 
the TES would be able exercise control on the client’s premise as the client’s principal.  
4.3  Dismissal 
Joint and several liability of the client and TES does not extend to unfair dismissals.319 This 
means that the TES would be held solely responsible where the client has dismissed the 
employee. In the case of Mlawuli v Computek (Pty) Ltd320 the client had requested that the 
services of the worker be terminated.321 The employee was told by the TES that the reason for 
the termination of his services was that the project he had been working on had come to an 
end.322 The commissioner found that the duty to prove that the dismissal was fair, was on the 
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TES and not the client.323 The commissioner found that although the dismissal of the employee 
was due to the request of the client, the TES had been the one that dismissed the employee and 
therefore the TES was responsible for the claim for unfair dismissal.324 
It is submitted that this decision was correctly decided. This is because in the case of Nape325 the 
court held that the TES does not have to comply with the demands of the client to remove the 
employee.326 This means that where the TES wilfully complies with the client’s demand by 
dismissing the employee, then the TES should face the legal consequences. 
Section 198A (4) provides that where the client terminates the employees’ services before the 
end of the assignment period, it will be considered dismissal.327The provision does not however 
specify whether the dismissal will be deemed unfair or automatically unfair. 
4.4  Labour broker as the employer  
It is problematic to hold the TES as the employer, because the TES is merely an intermediary 
that delivers the employee to the client.328 The relationship between the client and the employee 
is one that resembles one of a true employment relationship.329 The work happens at the clients’ 
workplace and the client gives the employee his orders.330 The client should be deemed to be the 
employer and should be bound by the duties of an employer in the LRA.331 
It is suggested that the TES should not be considered as the employer or be required to ensure a 
safe working environment for the employee, as the TES does not have control in the clients’ 
workplace. 
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In terms of s35 (1) of Compensation for Occupational Injuries and Diseases Act (COIDA)332 no 
action may be brought against an employer by an employee or dependant of the employee for 
recovery of damages in regards to any injury or disease resulting in death or disablement of the 
employee.333 The employer status of the TES means that no action can be instituted against the 
TES.334 However such claims can be instituted against the client.335 The court in the case of 
Rieck v Crown Chickens (Pty) Ltd t/a Rocklands Poultry336 held the client liable for damages 
suffered by the TES employee during an armed robbery on the client’s premises.337 The court 
held that s35 (1) of COIDA338 did not apply and the applicant could claim damages from the 
client.339 
At first glance this may seem unfair on the client, however it is good because it places an 
obligation on the client to ensure a safe working environment, which it otherwise would have 
avoided as it is not the employer. 340 This is also advantageous to the employees of the TES 
because it implies that they will get better working conditions than they would have if it was not 
for this loophole. This is one of the situations where it is advantageous to the TES to be 
considered the employer341  
4.5  Joint and several liability  
It is problematic that s198 does not provide for individual liability in situations where the other 
party has no control over the circumstances.342 It is suggested that the client should be held 
individually responsible for aspects that it has direct control over. One such aspect is ensuring 
that the employees work in a safe environment. This obligation is supported by the Occupational 
Health and Safety Act343 (OHSA).344 In terms of s9 of this Act every employer should conduct 
                                                          
332 Act 130 of 1993.  
333 Section 35(1) of Compensation for Occupational Injuries and Diseases Act 130 of 1993. 
334 Bote A. “Answers to questions? A critical analysis of the amendments to the Labour Relations Act 66 of 1995 
with regard to labour brokers.” (2014) 26 SAMERC LJ 110 pg.121. 
335 Ibid. 
336 (2005) 26 ILJ 1240 (SE). 
337 Supra pg. 1246 
338 130 of 1993. 
339 Supra pg. 1247. 
340 In terms of the BCEA the employer has a duty to provide safe working conditions for its employees.  
341 Bote A. (see note 334) pg. 121. 
342 Ibid. 




their business in a manner that ensures as far as reasonably practicable, that persons other than 
those employed by them who are directly affected by its activities are not exposed to hazards to 
their health and safety.345 This provision indicates that the client does not only owe a duty to its 
employees to provide safe working conditions, but also those of the TES. 
Joint and several liability of the client and TES should have been extended to include 
dismissals.346 This would prevent the TES from being held individually liable where the 
termination of the employee was a result of the clients conduct. A provision providing for the 
joint and several liability of the two authorities would be more effective because it would deter 
the client from prematurely terminating the assignment period of the TES employee. This would 
encourage the labour broker to resist the clients demand to remove the employee or take action 
against the client to compel the client reinstate the employee. This would be done by the TES in 
order to avoid the burden of having to find an alternative position for the employee for the rest of 
the assignment period. If the client is at risk of incurring liability, it will be less likely to dismiss 
the employee without good reason.347 
4.6. Do amendments go far enough to protect temporary employment services employees? 
4.6.1 Introduction  
The amendments aim to provide better protection for employees in the TES arrangements. The 
amendments do provide better protection to these employees to a certain extent. The labour 
broker employees are now enabled to exercise their organisational rights. The amendments also 
address the issue of job security, by providing that the employee is only to be placed for a period 
of three months at the client’s workplace.348 This creates certainty as to the duration of the 
assignment to the client’s workplace, meaning that the employees will not be assigned to the 
client’s workplace for an indefinite period of time as a temporary employee. In this situation the 
client would have to sign the TES employee as a permanent member of staff if they wished to 
have the employee continue to render a service at his or her workplace.  
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The amendments however lack in some regard. The following issues are not covered by the 
Amendment Act.  
4.6.2  Unfair dismissals 
The Act does not provide for joint and several liability for unfair dismissal cases. The fact 
that the TES is regarded as the employer of the employees does not provide the employee 
with an effective remedy for cases of unfair dismissal.349 This is because the labour 
broker cannot insist that the client reinstate the employee to the position that he or she 
previously occupied. Reinstatement in such cases is not likely to be the best solution as 
the employee is not likely to feel comfortable working for a client who has expressed the 
desire to have them removed from its premise. 
 
4.6.3.    Wages  
It is submitted that the Amendment Act lacks a provision regarding the determination of 
wages for TES employees. The Amendment Act does not provide the determination of 
wages for TES employees. This means that the problem of low wages faced by TES 
employees will not be eradicated, as the labour broker and the client will still be at liberty 
to decide what wage the employee will receive. A sectoral determination could be the 
solution to this problem.350 The sectorial determination would set a minimum wage for 
TESs employees in that sector.351 The client and the TES would then have to agree on a 
fee to be paid by the client that accommodates the minimum wage.352 
 
4.6.4. Job security 
The Amendment Act provides time period that the employees may be as temporary 
workers. Although this provides some certainty as to how long the employee will be 
assigned with the client it still does not address the issue of lack of job security in the 
TESs industry. This is because many of the TES employees remain temporary employees 
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for most of their life, moving from one client to another. It is submitted that the South 
African legislature could have adopted a stance similar to that in the “One day” rights in 
the U.K Regulations which provides that the client must give the TES employee access to 
information on vacancies at the client’s workplace.353 This would help in addressing the 
issue of job security in the industry as TES employees would have the opportunity to 




 The LRAA has provided TES with better protection than that previously afforded to them in the 
1995 LRA. However the LRAA does not provide for a number of issues arising from the TES 
practice. Section 198A of the LRAA does not provide for a minimum wage or joint and several 
liability for unfair dismissals. This indicates that the Amendment Act does not go far enough in 
protecting TES employees and the legislature need to consider making provisions that cover 
these issues.  
In order to find a solution to these loopholes it might be useful to get guidance from international 
law and foreign law, in order to ascertain what the South African legislature could do differently 









                                                          




CHAPTER 5 – TEMPORARY EMPLOYMENT SERVICES IN OTHER 
JURISDICTIONS  
5.1. Introduction 
The Constitution354 and the LRA355 both provide for the consideration of international and 
foreign law in interpreting the above mentioned legislation. Section 39(1) (b) of the Constitution 
provides that in interpreting the Bill of Rights the court, tribunal or forum must consider 
international law356, while s39(1)(c) provides that foreign law may be considered.357 The LRA358 
also provides for the consideration of international law and foreign law. Section 3(c) of the Act 
provides that any person applying the Act must interpret its provisions in compliance with public 
international law obligations of the country.359 
This chapter looks at how foreign jurisdictions and international law deals with TESs. The 
jurisdictions that will be considered are Namibia and the United Kingdom.  These countries were 
chosen because they have similar judicial systems as South Africa. The ILO will also be 
considered as it sets an international standard for labour practices. The foreign jurisdictions and 
the ILO will be considered in order to compare the stance taken by these jurisdictions with that 
taken by South Africa and ascertain whether there are aspects of foreign law that the South 
African legislature could adopt from these jurisdictions.  
5.2. International Labour Organisation. 
The International Labour Organisation (ILO) provides the international standard regarding the 
TES practice. South Africa is a member of the ILO. Although South Africa has not ratified the 
ILO Private Employment Agencies Convention360, it is still helpful to consider whether South 
African legislation is in line with international standards. 
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The ILO Private Employment Agencies Convention361 recognises TES’s as a legal and necessary 
service in the labour market.362 One of the purposes of the convention is to allow for the 
operation of private employment agencies as well as the protection of workers using the agencies 
in order to get employment opportunities.363  
 
The convention provides that such agencies should be registered and issued with a licence before 
they may lawfully conduct business as an employment agency.364 
According to the convention, measures must be taken by member states to ensure that labour 
broker employees who are assigned to a specific client’s workplace are not denied the right to 
freedom of association and right to collective bargaining.365 The convention further requires that 
member states take steps to ensure that TES employees are afforded adequate protection in 
relation to minimum wages, working hours, social security benefits, occupational safety and 
health compensation in cases of insolvency.366 
The LRA367 provides for TES employees’ right to collective bargaining and the right to freedom 
of association. This shows that the country’s labour legislation is substantially in accordance 
with the ILO’s Convention on Private Employment Agencies. The ESA368 also provide for the 
registration of TESs. South African labour legislation however does not provide for minimum 
wages for these employees. 
 
5.3. United Kingdom  
Labour broking369 in the United Kingdom (U.K.) is legal and regulated by the Agency Workers 
Regulations370. Under the Agency Workers Regulation the rights afforded to the TES employees 
is divided into two categories of rights. The first being “Day one” rights371. These rights must be 
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provided by the client on the first day the worker begins work for the client.372  These rights 
include to the right to access to facilities and the right to access information regarding vacancies 
in the workplace.373 These rights provide that should there be any vacancies in the clients 
business then the client must open such vacancies to the agency worker (TES employee).374The 
second types of rights are “Twelve week” rights. These rights come into practice when the 
worker has been employed by the client for twelve weeks or longer.375 The U.K. regulations 
provide that the worker is entitled to conditions of employment that are no less favourable 
compared to the employees of the client.376 Under this regulation the worker is entitled to be 
treated as if they were directly employed by the client, after twelve weeks of working for the 
client377 This provision is similar to the provision in s198A (3) (b) (i) of the LRA, which 
provides that after three months of working on the client’s premises, the client will be deemed to 
be the employer of the employee. 
Under the U.K. regulations the TES employees are not afforded the status of an employee.378This 
position is different from South Africa as the LRA affords TES employees the status of an 
employee379 
In the United Kingdom, where the TES 380 wishes to terminate the contract of employment, it is 
required to pay the employee an amount equivalent to four weeks wages.381 At first glance this 
seems rather onerous on the labour broker. However it does provide the employee with some 
income to survive until they find another assignment.  
5.4. Namibia  
Prior to the year 2004, TES’s in Namibia were unregulated. It was only in the Labour Act 
2004382 that the Namibian government first attempted to regulate the practice. Section 126 of the 
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Act provided for certain aspects of the TES practice.383 TES was referred to as “employment and 
hire services” in the Act.384 
The Act however never took effect as members of parliament could not reach agreement on 
aspects of the act.385 
In 2007 the Namibian government was in favour of a total ban on the use of TES.386 As a result 
section 128 was introduced to the Namibian Labour Act387. The section provided that “no person 
may for reward, employ any person with the view of making that person available to a third party 
to perform work for the third party.”388 The effect of the provision was a total ban of the TES 
industry in Namibia. The section also criminalised the practice and imposed a penalty of a fine or 
imprisonment on any person found to be carrying on the business of a TES.389  
The decision of the Namibian government to ban the practice was largely based on the history of 
labour hire in the country.390 In the 1900’s a system referred to as “contract labour systems” 
existed in Namibia.391 This was during a time where the Namibian government of the time 
separated the people of Namibia according to their race.392 The “contract labour system” was 
regulated by the South West Africa Native Labour Association (SWANLA).393 The SWANLA 
provided workers to the mines in Namibia.394 The employees were subjected to inhumane 
working conditions; they were made to wear labels around their necks indicating the department 
they worked in, for the duration of their employment they were limited to only being on the 
employers’ premises, they were limited to the food that the employer provided and were not able 
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to contact their families.395 The argument by the Namibian government was that the use of TES 
was inhumane and similar to slavery. 396 
Section 128 was intended to take effect on 1 March 2009, however in February 2009 the 
implementation was suspended by an order by the Namibian High Court.397 The suspension was 
done in order to subject the provision to Constitutional review by the Supreme Court of 
Namibia.398 
The matter was brought by Africa Personnel Services, a company carrying on the business as a 
TES. The company is one of the biggest employers in Namibia; as it employs approximately 
6085 employees.399 
The applicant challenged the constitutionality of s128, on the grounds that the provision 
infringed the right to freedom to engage in any profession or carry on any occupation, trade or 
business.400 The Namibian High Court held that the common law contract of employment only 
had two parties to the contract, and a third party could not be included into the contract.401 The 
court further held that the use of TESs was similar to slavery and should be done away with.402 
The basis for the court’s reasoning was based on the ILO’s Declaration of Philadelphia403 , which 
provides that labour is not a commodity.404 The court found that since s128 rendered the use of 
TES to be illegal, the applicant could not rely on the right to freedom of occupation, trade or 
business in order to conduct business as a labour broker.405 
The court ultimately ruled that s128 was binding. The court did however grant an interdict 
suspending the implementation of the section until such time as the Supreme Court of Appeal 
(SCA) of Namibia had decided on the matter. 
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At the SCA the appeal was upheld.406 The Namibian government had argued that labour broking 
was not recognised under common law and therefore was illegal.407 The bench held that the 
government had raised this argument for the first time in the SCA and the applicant had not been 
given an opportunity to argue against the above mentioned argument before the High Court.408  
The court expressed the view that significant changes have occurred in the way in which work is 
done in the contemporary global economy.409 
The court also rejected the argument by the Namibian Government that the right to freedom of 
profession, trade or business only applies to natural persons and could not be applied to juristic 
persons.410  
In reaching its decision the court considered the ILO’s Convention on Private Employment 
Agencies411. This was despite the fact that Namibia did not ratify the convention. The convention 
recognised labour brokers as a necessary labour market service.412 
Lastly the court had to decide whether the restriction placed by s128 was reasonable and 
justifiable in an open and democratic society. The court found that the limitation went beyond 
the permissible limitations of the rights guaranteed in the Constitution of Namibia.413 Section 
128 was therefore held to be unconstitutional.414 The provision was nullified and the ban on the 
TES practice was lifted. 
For a long time after s128 was struck down, the TES practice was unregulated. However in 
August 2012, the Namibian Labour Amendment Act of 2012 came into effect.415 This came with 
an amended s128, governing the TES practice.  
The section holds the client as the employer of the employees.416 This is different to the position 
in South Africa, where the TES is defined as the employer in the triangular relationship.417  In 
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terms of s128 (2)418 , the client has all the traditional responsibilities of an employer. This 
position lead to the application by African Labour Services (a TES), to the Namibian High Court 
claiming that the amended s128 was unconstitutional.419  
In the case of Africa Labour Services v Minister of Labour and Social Welfare420, the applicant 
argued that regarding the client as the employer effectively banned the use of TES. The 
applicant’s reasons for the above mentioned argument was that clients would no longer want to 
use TES, as the flexibility and other benefits which they had enjoyed as a result of using TES no 
longer existed.421 The court rejected this argument and held that s128 was not irrational and did 
not infringe on the TES constitutional right to conduct a business of their choice.422 The court 
held that although s128 placed limitations on the way that TESs were to conduct their businesses, 
the limitations did not prevent the TES from carrying on business as a TES423  
The Namibian Labour Act allows for the client to be relieved of its employer status.424 This is 
however only done with the consent of the other parties to the contract.425However relieving the 
client from its employer status does not relieve the client of liability arising from a contravention 
of s128, in such cases the client and the TES are held jointly and severally liable.426 This 
provision could be problematic as the client could pressure the TES into agreeing to acquit it as 
the employer by offering to pay the TES a higher price for the supply of the TES employees. 
Namibian provisions regarding TES imposes a fine for the contravention of the provisions of the 
Act, and also imposes criminal sanctions for the contravention of the Act.427 This is different 
1from the position in South Africa, as it is not a criminal offence to contravene the LRA. 
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South African labour legislation lacks many provisions that are reflected in Namibian labour 
legislation.428 One of these provisions is the prohibition on the use of TES employees during or 
in anticipation of a strike.429 This provision is important because if business owners were 
allowed to make use of TES employees during this time then they would be able to ignore the 
demands of the striking employees until these employees gave up and returned to work. Another 
provision that is admirable in Namibian labour legislation is s128 (5), which provides that the 
use of TES employees is prohibited in the first six months after a large scale retrenchment. 430 
This is important because it prevents employers from attempting to get cheaper labour by 
replacing its employees with that of TESs. South African legislature could also adopt the 
imposition of a fine for contraventions of the LRA and other labour legislation by the client or 
the TES. This could deter clients from disregarding the rights of the employee. 
5.5. Would a an absolute ban be an effective solution 
Even though the TES’s practice is legally recognised in South Africa, it is not supported by all. 
One of the biggest opposition to the practice are trade unions.431  In 2008 the Congress of South 
African Trade Unions (COSATU), went on a march in support of a total ban on the practice.432 
COSATU argued that the TES practice acted as an obstacle to the achievement of decent 
work.433 Another reason why COSATU was opposed to the TES practice, was because it was of 
the view that the use of TES was the same as human trafficking, as it treated workers as a 
commodity434 and that the practice lead to the exploitation of employees in this type of atypical 
employment contract.435 
Many trade unions are of the view that their effectiveness is impaired by the use of TESs.436 This 
is because unions are unable to represent the TES’s employees as it is not easy to recruit these 
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employees because they move from one employer to another.437 This effects the number of 
employees that the trade union represents and the trade unions’ ability to acquire organisational 
rights in the client’s premises.  
However it must be noted that not all trade unions are in favour of a ban of the practice.438 After 
COSATU’s call for an absolute ban of labour broking, United Association of South Africa 
(UASA) criticised COSATU’s call to do so.439 In its statement UASA stated that there would 
always be a need for temporary workers’. UASA was of the view that TES’s should be better 
regulated because some TES’s give the industry a bad name.440 
5.5.1. Disadvantages of banning Temporary Employment Services.  
Some of the disadvantages that may arise from a ban are discussed below. 
a. Increase in unemployment  
The ban of the TESs practice could lead to the loss of jobs and an increase in 
unemployment.441 TESs are meant to provide flexibility in the labour market.442 However 
a ban on the practice would mean that the client would incur additional costs and 
administrative burden from carrying out the hiring process.443 This could result in the 
client preferring to spread the work amongst its permanent staff and increasing their 
salaries.  
TESs and employer organisations argue that TESs create new jobs which benefits the 
South African economy.444 It is however questionable whether the industry does in fact 
create new jobs or whether it merely re-routes existing jobs through the TES, in order to 
avoid legislative responsibilities.445 It is submitted that this argument is partially true, as 
some employers transfer their employees to labour brokers in order to avoid legislative 
                                                          
437 Ibid pg. 116. 
438 Harvey S “Labour brokers and workers’ rights: Can they co-exist?” (2011) SALJ 100 pg.117. 
439 Ibid pg.118. 
440 Ibid.  
441  Benjamin P, et al “Regulatory Impact Assessment of Selected Provisions of the: Labour Relations Amendment 
Bill 2010, Basic Conditions of Employment Amendment Bill 2010, Employment Equity Amendment Bill 2010 and 
Employment Services Bill 2010. A Report prepared for the Department of Labour and the Presidency” (2010) pg. 
39. 
442  Ibid pg. 39. 
443  Ibid pg.39. 
444 Harvey S (see note 438) pg. 120. 




obligations towards them. However on the other hand the industry does create temporary 
jobs. 
Research shows that many of the employees that approach TES in order to get a job are 
young, lower skilled new entrants to the labour market.446 Banning the use of TES would 
make it difficult for this class of people to access job opportunities, as there are 
circumstances where it is not easy to directly approach the client.447In a Department of 
Labour’s report in 2008, the department recommended the creation of Labour Market 
Intermediaries, who recruit the unemployed, train them and place them in jobs.448 The 
intermediaries would not act as the employer but would merely act as an intermediary for 
employers seeking employees and workers seeking work.449 It is submitted that this is the 
role that TESs already play in the labour market. 
 
b. Increased informality and casualization. 
An absolute ban could lead to the increased casualization of work.450 The ban would not 
prevent clients from using the “bakkie brigade”. This is a term used to describe the 
situation where companies use workers that they collect from the side of the road or 
outside the factory451, to carry out temporary work.452  
If  a ban were to be carried out, regular inspections would have to be carried out on 
employers to ensure that their workers were employed by them or that they had entered 
into some sort of formal contract (such as a fixed term contract) with the worker.  
These workers are often desperate, and will often accept exceptionally low amounts of 
money as compensation for the work done. A ban would therefore not address the issue 
of low wages associated with temporary employees. 
These workers would not be better off, as they would not enter into a contract of 
employment with the client. The workers’ “employment” would also be unregulated, 
meaning that the employer would be at liberty to pay the employee any amount they 
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choose to. The client would also be at liberty to dismiss the worker whenever they felt the 
need to do so and get another worker from the side of the road or gate.  
c. Infringement of right to freedom of occupation and trade.  
i. Section 36 of the Constitution   
The Constitution453 provides for the right to freedom of trade and occupation.454 The 
section provides that “Every citizen has the right to choose their trade, occupation or 
profession freely.”455 A ban of TESs would result in the infringement of the right.456  
Section 36 of the Constitution allows for the limitation of rights, where the limitation is 
reasonable and justifiable in a democratic society.457. The limitation would have to meet 
the requirements of the limitation clause458 meaning that the ban would have to be proved 
to be reasonable and justifiable in an open and democratic society.459 In deciding whether 
a limitation is reasonable and justifiable, a number of factors must be considered. These 
factor are as follows: 
(a) The nature of the right; 
(b) The importance of the limitation; 
(c) The nature and extent of the limitation; 
(d) The relationship between the limitation and its purpose; and  
(e) Whether there are less extreme means to achieve the purpose.460 
 
The right to freedom of occupation or trade is an important right. The court in the case of 
Affordable Medicines Trust v Minister of Health461 , found that rights to freedom of trade 
and occupation were important rights as they were linked to human dignity, which is one 
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of the fundamental rights.462 This means that the reason given by the state to limit the 
TESs’ right to choose an occupation or trade, would have to be very good.463  
In terms of the second factor, the limitation of the right is important because it is aimed at 
protecting employees from exploitation. This is an important aim because it aims to 
protect the employees’ rights to dignity, equality and fair labour practices.  
The third factor requires that the extent of the limitation be proportional to the harm that 
it aims to prevent (abuse of TES employees). In terms of the ban, restricting TESs from 
exercising their right to freedom of trade has an extensive effect on the TESs’ right to 
freedom of trade. It would mean that TESs would not be able to enjoy their right to 
choose a profession of their choice in any way. This would require the state to put 
forward a very good reason, why TESs should not exercise this right.464 Restricting TESs 
from exercising their right of freedom of trade in order to prevent exploitation of the 
employees, would however be proportionate to the harm because it weighs the rights and 
interests of the two parties involved, and places more weight on the rights of the 
employees. This is because one of the aims of the LRA465 is to protect the employees. 
In terms of the relationship between the limitation and its purpose, it would be difficult 
for the state to produce evidence that shows a link between the prohibition and the 
reduction in the abuse of TES employees.466 As discussed above a ban on the TESs 
industry would not prevent employers from using the services of casual workers without 
entering into a formal contract of employment with them. This indicates that an absolute 
ban would not prevent the abuse of TES employees. 
The fifth factor looks at whether there are less restrictive means of achieving the purpose 
of the restriction on TESs. The purpose of limitation would be to prevent the exploitation 
of vulnerable employees. The Government would have to prove that there is no other way 
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of eliminating the abuse and exploitation associated with the practice.467 In this regard it 
submitted that better regulation of the practice would be a less restrictive way of 
preventing the abuse associated with the practice, therefore it is unlikely that the ban 
would be found to be constitutional.  
In considering all the factors above, it is unlikely that the court would find that the 
limitation is reasonable and justifiable. The state should rather draft legislation that 
addresses the abuse suffered by the TES employees because it is a less restrictive mean of 
preventing the abuse of TES employees. There is also no evidence that proves that the 
TES employees would be better off if the TES industry was banned. In this was a ban 
would not be an effective solution. 
ii. The International Labour Organisation 
One of the other factors that would have to be considered in deciding whether the 
prohibition is reasonable and justifiable is international law.468 The ILO’s Convention on 
Private Employment Agencies469 is of importance in this regard. The convention 
recognises TESs as legal and necessary, as long as it does not result in the infringement 
of labour rights.470 A total ban on the TESs system would be against the ILO standards.471 
On the one hand it could be argued that a ban would not be entirely against international 
standards as the practice does lead to the infringement of employee’s rights. However 
legislation could but put in place to curb the infringement of these rights.  
iii. Namibia 
Namibian labour law is one of the foreign jurisdictions that can be considered when 
dealing with the question of an absolute ban of the TES system. Namibian law is of 
significance because the use of TESs was once banned in the country and later re-
legalized. The reasons why the practice was banned in 2007 are similar to the reasons put 
forward by those in favour of a ban in South Africa; being that the practice leads to the 
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exploitation of employees and the infringement of the employees’ rights.472 The use of 
TESs was however re-legalised in an appeal case where the Supreme Court of Namibia 
found that the ban limited the right of the labour brokers to engage in an occupation or 
trade of their choice as provided for by the Namibian Constitution.473 
The South African Constitution provides for the same right and therefore it is unlikely 
that any court would rule that the total ban of the practice would be constitutional.474 
 
5.5.2. Alternatives to a ban on Temporary Employment Services  
An absolute ban seems to have many disadvantages; the following are a number of 
alternatives to the ban of labour brokers.  
i. The introduction of a regulatory body. 
The Employment Services Act475 provides that all Temporary Employment Agencies476 
must be registered in order to operate as such.477 The Department of Labour however has 
limited inspection capacity and is therefore unlikely to be able to monitor where there has 
indeed been compliance with this requirement.478 
The partnership between the public and private sector in establishing an inspectorate that 
would supplement the existing inspectorate, would assist in monitoring the compliance 
with registration requirement.479 It is suggested that this private-public inspectorate could 
comprise of government, business and labour.480 Each industry could be charged a fee 
that goes towards the funding of the regulatory body dealing with TESs.481 This 
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regulatory body could also ensure compliance with the LRA requirements and ensure that 
decent wages are paid to the labour broker employees.  
ii. Effective protection against unfair dismissal for Temporary Employment Service 
employees. 
One of the biggest challenges facing labour broker employees is that they are often 
unfairly dismissed without any remedy.482 This infringes their right to fair labour 
practices. To avoid having to ban the TES practice in order to bring an end to the type 
of exploitation faced by the employees, better protection should be provided to these 
employees in relation to unfair dismissals.  
 
iii. Restrict Temporary Employment Services to certain categories of work.  
In order to avoid the exploitative nature of TESs employment relationship, the 
practice could be restricted to certain types of work.483 This approach has been 
adopted in many other countries, where the work is usually restricted to categories of 
work that are short term or temporary such as the following: 
 Substitutes for employees when workers are absent due to illness, vacation, 
training or leave. 
 Placements for specified periods to meet fluctuations in demand for labour 
(including seasonal work) or to cope with emergency situations. 484 
This would ensure that TES employees are only used in genuinely temporary 
situations. This would in effect help with the problem of employees being retained at 
the client’s workplace for an indefinite period of time without being signed on as the 
client’s employee.                                                                                                                         
5.5.3. To ban? Or not to ban? 
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The Confederation of Associations in the Private Employment Sector (CAPES) statistics 
provide that the TES industry place approximately 500000 workers per day in all 
industries, 32% of those placements are appointed permanently by the client each year.485 
The TES industry also provides approximately 20 000 learnerships each year.486 This 
means that TESs assist in skill development of the workers, and will result in the workers 
being more employable in the future.  
Banning the TES industry would be detrimental to the economy, as there would be a loss 
of jobs and an increase in unemployment. The TES companies also contribute to the 
country’s economy by paying taxes.487 A ban on the practice would mean that the country 
would lose potential revenue.  
 
An absolute ban on the practice would also not necessarily be beneficial to the employees 
as they would have to approach the client directly in order to obtain work with the 
client.488The TES makes work easier to find for those who seek employment as the TES 
is aware of the company’s need for temporary employees, which the worker may not 
know of.  
 
As discussed above the ban is not likely to pass the constitutionality test for the following 
reasons. Firstly a ban would be limitation on the TESs’ right to freedom of occupation or 
trade. Although the employees’ rights are also effected by the use of TESs, legislation 
could be put in place in order to combat the exploitation faced by these employees. In 
terms of the limitation clause489 , the limitation is unlikely to be found to be reasonable 
and justifiable, as better regulation of the industry is a less restrictive way of preventing 
exploitation of these employees. The Namibian case of African Personnel Services v 
Government of Namibia490 is an indication that the courts in South Africa are unlikely to 
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find that an absolute ban is constitutional. Finally a ban on TESs would be against 
international standards as many countries recognise TESs as legal. It would also be 
against the ILOs standards as the organisation recognises TES as being a necessary part 




As discussed above South African law regarding TESs is in some respects similar to that of 
foreign jurisdictions discussed. There are however some aspects of foreign law that are different 
from South African law. Some of the aspects that South African legislature could adopt from 
foreign law of Namibia and the United Kingdom is the imposition of a fine for contraventions of 
labour legislation and the prohibition of the use of TESs during strikes and major retrenchments.  
TESs are recognised by the ILO, this indicates that South African labour legislation regarding 
TESs is in accordance with international labour legislation. This is one of the reasons why a ban 
in the TES practice is not desirable.  
After considering the ILO, Namibia and the limitation clause, it is clear that a ban on the TESs 
practice would be unconstitutional and would not be an effective solution to the problems 
associated with the TESs industry. This is because a ban would be an infringement on the right to 
freedom of trade and occupation and is unlikely to prevent business owners from using 










CHAPTER 6- CONCLUSION  
6.1. Introduction  
Temporary Employment Services is an industry that has been in existence for many years in 
South Africa. The system aims to provide flexibility into the labour market. This is the reason 
why the industry has been popular with employer organisations.  The use has not been popular 
with everyone though (trade unions being the biggest opposition to the practice), this is because 
of the abuse and exploitation of employees associated with this industry.  
Although the industry has benefits to employers and the economy in general, there are 
disadvantages to the employees in this type of employment relationship. Amongst these 
disadvantages are the following: lower wages, less statutory protection and the infringement of 
the right to fair labour practices and organisational rights.  
The legislature has identified that the employees in TES employment relationships are vulnerable 
and need better statutory protection, as a result the 1995 LRA was amended, and the ESA was 
enacted. 
6.2. How do the Labour Relations Amendment Act and the Employment Services Act affect the 
Temporary Employment Services industry? 
The amendments cover a wide range of issues such as; the organisational rights of these 
employees’, joint and several liability of the client and the labour broker, the time frame that the 
employee may work for the client as a temporary employee. 
The Amendment Act now provides better protection for labour broker employees. The Act does 
this by enabling the employees to effectively exercise rights that they were previously restricted 
from enjoying. The Act now enables trade unions to obtain organisational rights in respect to the 
employees from either the client or labour broker, depending on where the employees are 
located.491 This means that the employees will be able to exercise their right to collective 
bargaining as they will now be able to be represented by a trade union. 
                                                          




The amendments also provide stricter regulations, than the previous version of the Act. The 
LRAA prevents the client from making work the employee for them for an indefinite period of 
time, as the Act provides that the work will be only considered to be temporary if it is for a 
period of three months.492 The Act now provides for situations where the client or the TES 
attempts to circumvent the obligations as provided for by the Act.  
The ESA prohibits labour brokers from charging employees a fee in return for assigning them to 
a client.493  
The overall effect that the LRAA and ESA have on the practice is that it limits flexibility of the 
practice, as the client and TES are now bound by stricter legislation which prevents them from 
dealing with the TES employees as they please.  
The amendments have however had positive effects on the TESs industry. According to a survey 
done by the Confederation of Association in the Private Employment Sector (CAPES) on its 
members, there have been TESs employees who have been kept on by the client.494 The survey 
shows that 20% of the employees were kept on the client, and given permanent jobs.495  
6.3. Do the Amendments go far enough? 
Although the Act now provides for greater protection to labour broker employees, it does not go 
far enough to protect the employees. It still does not address a number of issues. These issues 
are; the provision for a minimum wage for employees in this type of employment, unfair 
dismissals and disguised employment. The establishment of a sectorial determination on 
minimum wages for TES employees would prevent the client and TES paying the employee a 
low wage. The legislature also include unfair dismissal of TES employees as one of the arrears 
where the client and TES are jointly and severally liable. This would give the TES employee a 
remedy where they have been unfairly dismissed, and it would deter clients from insisting on the 
removal of the TES employees for arbitrary reasons.  
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 After considering foreign and international law, it is evident that the LRA amendments and the 
ESA do not meet the international standards of the ILO as it lacks some of the features of the 
ILO Convention on Private Agencies496. It is recommended that the legislature should adopt 
some of the provisions in the Namibian and United Kingdom legislation. Section 128(5) of the 
Namibian Labour Act497 which provides that clients are prohibited from making use of TES 
employees in anticipation of a strike.498 This would prevent clients from ignoring the demands of 
their employees by making use of TES employees in anticipation of a strike. The provision 
further prohibits the use of TES employees immediately after a large scale retrenchment.499 This 
is aimed at preventing the client from replacing his/her staff with TES employees. A United 
Kingdom provision that should be adopted is Regulation 13 which provides that a client must 
provide the TES employees with access to information about vacancies at its workplace.500 This 
will help TES in order to be able to be considered for permanent positions at the client’s 
workplace. 
The most important question is whether the Employment Services Act and the Labour Relations 
Amendment Act will be the solution to the problems associated with the use of TESs. This 
question will depend on the enforcement of the provisions of these two statutes.  
Currently it does not seem as though the amendments to LRA have been the solution to the issue 
of abuse of TES employees. There have still been a number of calls for the ban of the practice. 
The Congress of South African Trade Unions (COSATU) continues to call for the ban of the 
practice.501  There have also been a number of protests by employees at various institutions 
calling on the client to take the employees on as permanent employees as they had been working 
for the client for many years.502  This is evidence that although there has been enactment of new 
legislation, the clients and TESs still fail to comply with the provisions. It is evident that the 
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problem is not the lack of legislation protecting these employees but rather the enforcement of 
these provisions. This means that the provisions in the LRA and ESA alone are not alone 
sufficient in curbing abuse of these employees; there is a need for a regulatory body which is 
responsible for checking that clients and TES comply with the provisions of the legislation. 
It must however be noted that the two pieces of legislation are fairly new and therefore whether 
there will be a change the industry as the years go by is yet to be seen. 
6.4. Would a ban be an effective solution? 
For many years trade unions have argued that the solution to the problems associated with the 
TES is an absolute ban on the practice, while employer organisations have argued that regulation 
is the better approach.503 As discussed above an absolute ban is not likely to be constitutional. 
The reason for this is that the ban would lead to a limitation on the exercise of the TES’s right to 
choose a trade, occupation or profession of their choice. The limitation is not likely to be found 
to be “reasonable and justifiable” as required by the limitation clause. This is because better 
regulation of the practice would be a less restrictive means to achieving the prevention of abuse 
of TES employees. 
An absolute ban would not be an effective solution as it wold not prevent business owners from 
using desperate casual workers without entering into a formal employment contract and paying 
them a very low wage.  
A ban would also not be in line with international standards. The Supreme Court of Namibia 
found that a ban was unconstitutional as it infringed labour brokers’ right to freedom of trade or 
occupation. The ILO recognises TESs and considers TESs to be necessary part of the economy. 
Other foreign jurisdictions such as the United Kingdom also legally recognise the use of TES.  
This means that if South Africa were to ban the practice it would be going against international 
standards.  
This shows that the TES industry is likely to remain in practice for many years to come. What is 
also evident is that the industry is under development and constantly being scrutinised.  
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